
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



WILLIAMSON vs. JONES. 651 

RECENT AMERICAN DECISIONS. 

In the Clarksville Chancery Court, Tennessee. 

AMANDA WILLIAMSON, et al, BY CYRUS WINSTON, THEIR NEXT 
FRIEND, VS. M. P. JONES. 

The amended constitution of Tennessee, by which slaYery is declared abolished 
throughout the state, is a valid instrument, and all persons in the state, claimed 
as slaves, are thereby made free. 

The opinion of the court was delivered by 

Shackleford, Chancellor. — In this cause the parties are be- 
fore the court by writ of habeas corpus. It appears from the 
proof that the petitioners are reputed children of Cyrus Winston, 
a negro and a freed man, that they are under the age of twenty- 
one years, and have filed this petition by Cyrus Winston to be 
discharged from bondage in which they are now held. 

It appears from the proof that Thomas Williamson, a citizen of 
Robertson county, Tennessee, died some years ago, leaving a 
widow (Tabitha Williamson), who has continued to reside on the 
farm to the present time. Upon his death the trustees of the 
estate took possession of the property, consisting of real estate 
and the slaves (some thirty or forty in number), among which 
were the petitioners. It appears that the mother of the petitioners 
was the property of the said Thomas Williamson. It further 
appears from the proof that M. P. Jones, as the agent of the trus- 
tees of Thomas Williamson, deceased, held the petitioners as the 
property of the estate. It also appears from his answer to the 
writ that he held them as slaves, and was not aware of any law 
by which they were freed, and that he refused to deliver them to 
the reputed father when demand was made for them — claiming 
them as property of the estate, and that they were in his posses- 
sion on the 22d of February 1865, in the county of Robertson, 
state of Tennessee. 

The facts presented in this record raise the questions as to the 
validity of the amendments of the constitution adopted by the 
people of the state of Tennessee on the 22d of February 1865, 
which were, " 1st. That slavery should be forever abolished in 
the state of Tennessee. 2d. That the legislature of the state of 
Tennessee should pass no laws recognising property in man." 

When the state of Tennessee was admitted into the federal 
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union, slavery was recognised by the constitution of the state, 
and from that time to the 22d February 1865, the right to hold 
property in slaves in the state was never questioned. Laws regu- 
lating and controlling the institution were passed at different times 
by the legislature ; they were bought and sold, the subject of levy 
and sale, by execution, for the payment of debts, and upon the 
death of the owner they descended and vested in his heirs. The 
master had a right to inflict punishment that did not extend to 
life or limb — unconditional submission on the part of the slave 
to the will of the master, was the doctrine enunciated by the Su- 
preme Court of Tennessee. Such was the status of slavery until 
the rebellion was inaugurated. Upon the occupation of Tennessee 
by the federal forces, many of the slaves fled to their lines for 
freedom, and the officers were forbid by law from returning them 
to their owners — hence the institution became greatly demoralized. 
The discipline necessary for their control and government could 
not be enforced, and they ceased to be of much value. 

By the rebellion, the state laws were suspended, the courts of 
the country were closed, the governor fled, taking the archives 
of the state with him, the officers of the state government refused 
to act, and the laws could not be enforced ; private rights were 
totally disregarded, while robberies, murder, and high crimes were 
daily occurrences throughout the state, until men stood appalled 
at the consequences growing out of the rebellion. The Gulf 
States, influenced and controlled by the action of their politicians, 
had passed ordinances of secession in violation of the constitution 
of the United States, and endeavored to throw off their allegiance 
to the government. For their protection and security it was 
necessary that Tennessee and the other border states should be 
carried into the rebellion with them, and in an evil hour, the peo- 
ple, wooed and maddened to frenzy, voted in favor of a separation 
from the Federal Government, in direct violation of the constitution 
of the United States. 

The consequence of that action there is now to be seen in every 
county, dismal anarchy overspreading the land. In this condition 
of things the loyal men of the country believed they had a right 
to remedy the evils under article 1, « Declaration of Rights," sec- 
tion 1, of the Constitution of the State of Tennessee, which are 
as follows : — 

" That all power is inherent in the people, and all free govern- 
ments are formed on their authority and instituted for their peace, 
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safety, and happiness. For the advancement of these ends, they 
have at all times an indefeasible right to alter, reform, or abolish 
the government in such manner as they may think proper." 

According to the provisions of this section, the people have the 
right to make such changes in the constitution of the state as the 
necessities of the times may demand, provided that those changes 
do not conflict with the constitution of the United States, which 
is the paramount law of the land. 

Under this section of the bill of rights, a convention was called 
by the people, to meet at Nashville on the 19th of January 1865. 
Primary meetings were held in a majority of the counties, and 
delegates were chosen to that convention, and more than five hun- 
dred people met in the convention at Nashville, and the amend- 
ments aforesaid were submitted to the people of that state for 
their action on the 22d of February 1865; also, a proposition to 
elect a governor and legislature, by which the powers of the state 
could be vitalized, and the functions of the government restored 
to their original status. The loyal men of the state, holding the 
doctrine that the status of the state in the Federal Union could 
not be broken up or changed, that all that was necessary to vital- 
ize the state was to fill all the offices of the state which had been 
abandoned by their former incumbents, and start the machinery 
of government. On the 22d of February 1865, an election was 
held in a majority of the counties, and in every county not held 
by the public enemies of the country, votes were cast on the 
propositions submitted, and a large majority of the votes cast on 
that day were in favor of the adoption of the amendment pro- 
posed, as appeared from the proclamation of the military gover- 
nor of the state. An election for governor and for members of 
the legislature was held on the 4th of March thereafter. The 
power exercised by the people under this section is not without 
precedent. The constitution of the state of Michigan was adopted 
by a convention formed by members, as chosen in primary meet- 
ings and submitted to the people, and met the approval of the 
Senate of the United States, and she was admitted as a state in 
the union. 

The genius of the Anglo-Saxon race was exemplified in this 
move of the people. Wherever they have existed as a nation, 
their efforts have ever been to have laws and a constitution for 
their government, and protection of life, liberty, and property. 
And can it be for a moment believed that the people of the state 
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had not the right to meet in convention and submit propositions 
to be voted for by them which would give protection to life, liberty, 
and property ? 

These amendments, having been adopted by the people of the 
state of Tennessee on the 22d of Eebruary 1865, they have be- 
come a part of the constitution of the state, and slavery or in- 
voluntary servitude within the limits of the state ceased to exist, 
except as a punishment for crime. The shackles which had so 
long bound the slave and his ancestors, fell from him, and he 
stood forth a free man, entitled to all the rights and privileges 
of free persons of color. He can no longer be bought and sold ; 
husband and wife, parent and child, can no longer be separated 
by the will of the master. 

Cyrus, the father, has a natural right to the care and custody 
of his children, the petitioners, and, as such, had the right in the 
courts of Tennessee, to present the petition in their behalf against 
any one who held them in custody By the laws of Tennessee, 
courts are opened to freed negroes to sue and be sued, for the 
collection of debts, or the redress of injuries. They have the 
same right to the protection of the laws as white men. 

By section 3808 of the Code of Tennessee, " a negro, mulatto, 
Indian, or person of mixed blood, descended from negro or Indian 
ancestors to the third generation, inclusive, though one ancestor 
of each generation may have been a white person, whether bond 
or free, is incapable of being a witness in any cause, civil or 
criminal, except for or against each other," and in this cause, 
the motion of the petitioners' attorney to introduce Cyrus Wins- 
ton, the reputed father of the petitioners, as a witness, is refused, 
he. being a negro and the defendant a white man. 

The petitioners will be discharged and set at liberty from the 
custody of the defendant, M. P. Jones, or any person claiming 
the right to them, and permitted to go hence as free persons of 
color. A decree will be entered in pursuance of the principle 
of this opinion, and the defendant, M. P. Jones, be taxed with 
the cost in this cause. 

The opinion was rendered at the by that instrument declared to be free, 
April Term 1865. Being the first de- we deem it for that, if for no other 
cision involving the legitimacy of the reason, deserving of more than a pass- 
new constitution of Tennessee, and, ing notice. It presents an impressive 
consequently the status of the persons picture of the anarchy attendant upon 
lately held by its citizens as slaves, but the great crime of secession, and of the 
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evils which led to, perhaps compelled, 
the movement for the reconstruction of 
a loyal government in Tennessee. 

It is not our purpose to criticise the 
conclusion at which the court arrived. 
The decree, so far as the constitutional 
question was concerned, must have been 
what it was, that the petitioners were 
entitled, under the fundamental law of 
Tennessee, to their freedom, and that 
they should be discharged. But, while 
this is true, it is far from clear, that 
the grounds upon which the decision 
was rested by the court were either 
solid or safe. We are confident they 
were neither the one nor the other. 
As the limits of a note, however, will 
not permit a complete exposition of the 
reasons for these views, we shall con- 
fine ourselves to a bare allusion to such 
of them as are most important. 

I. A court, under a written constitu- 
tion, framed and construed as are those 
of the Union and of the states compos- 
ing it, has no discretion in regard to 
recognising that constitution as both 
legitimate and, within its proper limits, 
supreme. Deriving its existence and 
authority from that instrument alone, 
a court would be guilty of self-stultifi- 
cation, of suicide, to deny to it the 
validity which it claims. It would be 
just as reasonable for the judges to 
refuse to move around the sun with the 
earth, to which the force of gravity had 
pinned them. 

This position was distinctly affirmed 
by the Supreme Court of Rhode Island 
in certain cases growing out of what is 
called Dorr's Rebellion, in 1842-3, and 
was afterwards approved by the Su- 
preme Court of the United States, in a 
case originating in the same disturb- 
ances. The Rhode Island court had 
been elected and commissioned under 
what is now considered the legitimate 
constitution of the state, the old charter 
of Charles II., and the trials were of 
persons engaged in attempts to estab- 



lish an antagonistic constitution, framed 
without the consent of the existing go- 
vernment, and in defiance of it, by 
persons, a large number of whom were 
not voters under existing laws, who 
styled themselves " the people's party." 
The persons prosecuted offered evi- 
dence tending to show, that "the peo- 
ple's constitution," as it was called, 
was legitimate and had superseded that 
under which the court was constituted 
and sitting. This evidence was rejected 
by the court, upon grounds which, as 
we have not access to the reported opi- 
nions, we give as stated by Chief Justice 
Tasey in a subsequent case in the 
Supreme Court of the United States, as 
follows : — He said : "In Rhode Island, 
the question has been directly decided. 
Prosecutions were there instituted 
against some of the persons who had 
been active in the forcible opposition 
to the old government. And in more 
than one of the cases, evidence was 
offered in the Circuit Court for the 
same purpose ; that is, for the purpose 
of showing that the proposed constitu- 
tion had been adopted by the people 
of Rhode Island, and had, therefore, 
become the established government, 
and consequently that the parties ac- 
cused were doing nothing more than 
their duty in endeavoring to support it. 
But the courts uniformly held, that the 
inquiry proposed to be made belonged 
to the political power, and not to the 
judicial ; that it rested with the poli- 
tical power to decide whether the char- 
ter government had been displaced or 
not ; and when that decision was made, 
the judicial department would be bound 
to take notice of it as the paramount 
law of the state, without the aid of oral 
evidence or the examination of wit- 
nesses ; that, according to the laws and 
institutions of Rhode Island, no such 
change had been recognised by the 
political power; and that the charter 
government was the lawful and estab- 
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lished government of the state during 
the period in contest, and that those 
■who were in arms against it were in- 
surgents, and liable to punishment:" 
Luther vs. Borden, 7 How. 1 (39). After 
citing the decisions of the Rhode Island 
courts, as above, the Chief Justice added : 
— " Indeed, we do not see how the ques- 
tion could be tried and judicially de- 
cided in a state court. Judicial power 
presupposes an established government 
capable of enacting laws and enforcing 
their execution, and of appointing 
judges to expound and administer 
them. The acceptance of the judicial 
office is a recognition of the authority 
of that government from which it is 
derived. And if the authority of that 
government is annulled and overthrown, 
the power of its courts and other officers 
is annulled with it. And if a state 
court should enter upon the inquiry 
proposed in this case, and should come 
to the conclusion that the government 
under which it acted had been put 
aside and displaced by an opposing 
government, it Would cease to be a 
court, and be incapable of pronouncing 
a judicial decision upon the question 
it undertook to try. If it decides at 
all, as a court, it necessarily affirms 
the existence and authority of the go- 
vernment under which it is exercising 
judicial power :" Ibid. With the case 
of Luther vs. Borden, compare Scott et 
al. vs. Detroit Y. M. S.'s Lessees, 1 
Doug. (Mich.) K. 119 ; Scott vs. Jones's 
Lessees, 5 How. 843. 

The principle of these cases obviously 
would have required the judicial de- 
partment established under the Dorr 
Constitution to decide, that that instru- 
ment alone was the legitimate one, had 
similar eases come before it for trial. 

It is clear, then, that the new consti- 
tution of Tennessee, after having been 
recognised by the political power as the 
only state constitution in existence, and 
as valid, must have received the recog- 



nition of the court in the case consi- 
dered. As was intimated by Judge 
Taney, any decision by it which should 
have declared the constitution, under 
which it was sitting, illegitimate, would 
have been an act of folly, since it would, 
at the same time, have been an admis- 
sion, that the court had no power what- 
ever to pass judicially upon the question 
of its legitimacy. 

II. When attention is directed, on 
the other hand, to the grounds upon 
which the court based its decision, it 
is impossible, in our view, to withhold 
dissent. 

After citing the first section of the 
Tennessee Bill of Eights, affirming the 
right of the people "at all times * * to 
alter, reform, or abolish the govern- 
ment in such manner as they mny 
think proper," the Chancellor says : — 

" According to the provisions of this 
section, the people have the right to 
make such changes in the constitution 
of the state as the necessities of the 
times may demand, provided that those 
changes do not conflict with the consti- 
tution of the United States, which is 
the paramount law of the land." The 
last clause of this extract obviously 
contemplates the right described as 
being a constitutional or legal one, for 
otherwise the restriction of its exercise 
within the limits imposed by the federal 
constitution, would be inconsistent. 

The opinion then proceeds to recount 
the steps by which the people of Ten- 
nessee, by a spontaneous movement 
and without the authority of law or 
constitution, got together what it 
styles a convention, by which a re- 
vised constitution was concocted, sub- 
mitted to the voters in a majority of 
the counties, " and in every county not 
held by the public enemies of the 
country" adopted by a majority of the 
votes cast, and proclaimed as the con- 
stitution of Tennessee. After citing 
the case of Michigan, and referring in 
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laudatory terms to the genius of the 
Anglo-Saxon race — which, by the way, 
has no legally ascertained character, 
and is, therefore, dangerous authority 
upon which to rest a grave constitu- 
tional question — the opinion concludes 
by asking, whether it would "be for a 
moment believed, that the people of the 
state had not the right to meet in con- 
vention and submit propositions to be 
voted for by them, which would give 
protection to life, liberty, and pro- 
perty?" 

The answer must be, certainly not. 
The people of Tennesse clearly had 
that right; not as a legal one, how- 
ever, where, as in this case, the con- 
vention was assembled without law, 
but as a right of force, that is, of 
revolution. The court speak of the 
right "to make such changes as the 
necessities of the times may demand." 
This right cannot be denied. It is not 
a perfect right, however. It is a right, 
when a people are intolerably oppress- 
ed, to rise, to better their condition by 
the shortest and easiest course, legal 
or illegal, but which ripens into a per- 
fect right only when the trial has been 
made and success has been reaped. 
If a people can make this trial by can- 
non, they can undoubtedly make it by 
conventions, if that occurs to them as 
the readiest mode. But. the using, for 
revolutionary purposes, of machinery 
or devices called by the same names as 
others known to the law, by no means 
stamps them as legal or constitutional. 
A convention assembled in a manner 
forbidden by law, or not. prescribed by 
law, is not, in a legal sense, a consti- 
tutional convention. It is possessed 
of no more legal authority to recom- 
mend amendments to the constitution 
than would be one or a dozen private 
individuals, pretending to no official 
character. If it is not legal, it is revo- 
lutionary — terms which are correlates. 

Vol. XIII.— 42 



Its only validity rests upon the force 
which it represents or embodies. This 
doctrine is the kernel of the case above 
cited, Luther vs. Borden, which in all 
aspects covers completely the principal 
case. 

The facts in that case were briefly 
these : A large proportion, claimed to 
be a majority, of all the male inhabit- 
ants of Khode Island, above the age 
of twenty-one years, had, in primary 
meetings, but outside the law, elected 
delegates to a convention, by which a 
constitution had been framed for the 
state. This constitution had been sub- 
mitted to a vote of the same class of 
persons above described, and received, 
as was clear from statistics of popula- 
tion, a large majority of the whole 
class, including a majority of the legal 
voters of the state under existing laws. 
A governor was elected, Thomas W. 
Dorr, and an attempt made forcibly to 
put the new constitution into operation. 
This attempt was resisted, Dorr was 
arrested and tried for treason. A suit 
for trespass quart clausum was brought 
by Luther, an adherent of Dorr, against 
Borden, an officer under the old govern- 
ment, who under orders had broken 
into the house of the plaintiff and ar- 
rested him and others harbored there. 
The case was tried in the United States 
Circuit Court for the District of Rhode 
Island, and, to sustain the action, evi- 
dence was offered by the plaintiff, Lu- 
ther, of all the proceedings resulting, 
as it was contended, in the establish- 
ment of the Dorr Constitution and the 
abrogation of the charter of 1663. The 
court held, that those proceedings, 
taken and had without the privity and 
consent of the existing government, but 
in spite of it, were of no force or valid- 
ity whatever, but revolutionary and 
criminal. This decision was after- 
wards affirmed by the Supreme Court 
of the United States, and, it is sub- 
mitted, stands as the conclusive au- 
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thority upon the point, to say nothing 
of the common sense of the case : Lu- 
ther vs. Borden, 7 How. 1. 

If the Tennessee convention was a 
legal assembly, so was that which framed 
the Dorr constitution. They were both 
called by unofficial persons, and not by 
established governmental authority. 
They both framed constitutions which 
were satisfactory probably to the in- 
habitants of their respective states, 
and which were adopted by a ma- 
jority of those admitted to be voters 
under the old laws, who were able to 
vote. What is the difference between 
the cases ? It is only this. The pro- 
ceedings in both cases were revolu- 
lutionary. The revolution in Tennessee 
succeeded, got the government hatched 
by it recognised ; that in Rhode Island 
did not. 

It may be said, that it is inconsistent, 
of two constitutions, originating in simi- 
lar irregularities, to require a court to 
pronounce one to be at least quasi-legal 
and the other to be wholly illegal. 
But legality is a question of relations. 
A constitution framed under the strin- 
gent circumstances detailed in the opi- 
nion, may, to those within its circle, 
come to possess a real validity, and 
yet be founded in an absolute overturn- 
ing of all law — in a revolution. The 
importance of this distinction lies here : 
a revolution is not capable of becoming 
a precedent, any more than a homicide. 
They are, in their essential principle, 
similar cases. It is, therefore, to the 
last degree important to stamp with 
that odious name every political act 
which deserves it, because illegal. By 
calling it legal, such an act is brought 
within the category of precedents, and 
will soon come to be cited as legal, 
without reference to the circumstances 
which produced it. 

It will not be inferred, however, that 
when constitutions or the steps leading 
to their formation are pronounced revo- 



lutionary, the question of their neces- 
sity or absolute rightfulness is set at 
rest. There are cases in which no 
other remedy will suffice but revolution. 
A revolution may be peaceful, or it may 
be violent and forcible — the essential 
quality being, that it is a series of politi- 
cal acts done against law, or without law. 
The right to resort to it cannot, at this 
day, be questioned. Our institutions 
were founded in its exercise, and there 
have been in our political history, in 
what are called peaceable times, nume- 
rous acts, more or less justifiable, and 
some wholly unjustifiable, which can 
be characterized in no other way but 
as revolutionary. 

The view to take, then, of such cases 
is this. The steps by which revolutions 
are consummated are, ex vi termini, il- 
legal. They are steps antagonistic 
to an established political order. 
They, therefore, cannot be cited, or 
considered, as legal precedents. But 
when a revolution has been completed, 
has achieved success and recognition, 
there arises a new order, which from 
that moment is possessed of a legality 
of its own. The concrete result — the 
new order — is a fact, and there may be 
predicated of it the quality of legality, 
but a legality which is only relative. 
That, however, can never be properly 
done of the steps, irregular, violative 
of existing laws, from which the new 
order sprung. Those steps were revo- 
lutionary absolutely. Natural history 
furnishes an analogy which perfectly 
illustrates the point for which we con- 
tend. The polypus is an animal so or- 
ganized, that it may be violently severed 
and the parts still go on in life as dis- 
tinct animals. As soon as the wound 
heals, each part is as independent as 
though it had never been united with 
the other ; possesses its separate eco- 
nomy and habits, which are relative only 
to itself, are its laws. Such a separate 
existence may therefore be said to be 
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according to the law of nature. Yet it 
would be improper to say, that the blow 
which severed the original animal, did 
not violate its physical constitution ; 
that it was regular and normal, that is, 
according to the law of its organization. 
That would be to contend, that the 
purpose of its being so organized was, 
that it should from time to time be slit 
into fragments. The blow, on the con- 
trary, was a shock, a casualty, an act 
of violence, a revolution in the animal's 
existence, as much so, as though orga- 
nized in such a manner that death must 
have followed. 

If, in opposition to this view, we are 
referred to the first section of the Ten- 
nessee Bill of Rights, above quoted, as 
tending to show that the right of a 
people to alter or abolish their consti- 
tution, at all times, and in such manner 
as they may think proper, as therein 
declared, is a legal right, and that what- 
ever mode they may adopt, whether by 
a fair ballot or by force, is a legal mode, 
the reply is, that the true construction 
of that section is inconsistent with that 
view. 

1. The words, "in such manner as 
they may think proper," found in the 
Tennessee and various other constitu- 
tions refer not to the amending of con- 
stitutions, in peaceable and legal modes, 
at all, but to the making of political 
changes by force, in cases of overruling 
necessity. This is clear from the fact, 
that all of our constitutions, which con- 
tain this general clause, contain also 
another expressly authorizing constitu- 
tional amendments to be made in cer- 
tain prescribed modes, and that some 
of them even forbid the making of 
them in the most positive manner 
and in negative terms, in any but the 
particular modes prescribed. If the 
general clause authorizes all modes, 
legal as well as forcible or revolution- 
ary, what propriety in inserting the par- 
ticular clause at all ? 



2. The history of the times when our 
first constitutions were framed, shows 
that our fathers meant by those general 
clauses merely to affirm a right of 
revolution. They were intended as a 
counterblast to the slavish doctrine, 
held by tories in England and America, 
of non-resistance or passive obedience. 
That doctrine, which declared the ab- 
solute sinfulness of resistance to kingly 
authority in all cases whatsoever, arose 
with the house of Stuart in England, 
was preached by tories and scouted by 
whigs, with alternations of triumph 
and overthrow, in the times of Charles 
II., James II., William III., Anne, and 
so on down to George III. In the time 
of William III., and thenceforward 
to that of George III., the whigs 
pretty much succeeded in crushing it. 
In the reign of Anne they impeached 
Dr. Sacheverell for maintaining it in a 
sermon preached before the Commons. 
With George III., however, came a 
great tory reaction, and one of the 
most pestilent heresies of royalty, with 
which our revolutionary fathers had to 
contend, was that which maintained the 
slavish doctrine in question. It tended 
to paralyze the forces of the Revolution 
by affecting the consciences of the peo- 
ple. It was, therefore, fought inch by 
inch, preached down in the pulpit, ar- 
gued against on the stump, and nailed 
to the wall for public reprobation in 
our Bills of Rights. 

Such, in brief, is the history of the 
origin of this clause in the Tennessee 
and other constitutions, so much mis- 
apprehended. See Hallam Const. Hist. 
England, pp. 174, 602, 603, 604; May's 
Const, Hist. England, vol. 2, pp. 20-21, 
28-30 ; Bancroft, Hist. U. S., vol. 3, pp. 
5-6, vol. 5, pp. 195, 206, 2P8-9, 324-5. 
A curious confirmation of this construc- 
tion of the clause is found in the Ten- 
nessee constitution, from which it is 
here quoted. The section of the Bill 
of Rights immediately succeeding that 
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quoted, ia as follows: "Government 
being instituted for the common benefit, 
the doctrine of non-resistance against 
arbitrary power and oppression, is ab- 
surd, slavish, and destructive to the 
good and happiness of mankind :" Art. 
1, \ 2, Const, of 1836. It is almost lu- 
dicrous to see men of our own time thus 
fighting the old dragon of Passive Obe- 
dience, which so terrified our fathers, 
years after it had ceased to be anything 
but the shadow of a past peril. 

The case of Michigan, cited by the 
court to establish the legality of the 
proceedings in Tennessee, is for that 
purpose equally unfortunate. No more 
glaring instance of revolutionary action 
has occurred in our history. It was so 
pronounced at the time even by Mr. 
Calhoun. In that case, a territory as- 
sumed to determine its own boundaries 
and to erect itself into a state, without 
the consent of Congress, in whom was 
vested, by the people of the United 
States, the real sovereign over the ter- 
ritories, the exercise of all its rights of 
sovereignty therein. It is not possible, 
in our view, to say a word in favor of 
the regularity or legality of the pro- 
ceedings of that territory. Its con- 
vention, that framed its constitution, 
in 1835, was wholly illegitimate, and 
so, of course, in its inception, was that 
constitution. It is true, Congress saw 
fit not to strangle the child, though 
illegitimate, but to take it into the 
family. But. that fact only goes to the 
question of legal adoption and succes- 
sion to the paternal estate, not to that 
of lawful generation. Had Congress 
refused to ratify the illegal act of the 
territory, its constitution would have 
been of no more validity than so much 
blank paper. But the General Govern- 
ment was at that time meeker than at 
present. It was used to humiliation, 
which seemed to be its natural aliment. 
Georgia had humiliated it, Missouri 
had humiliated it, and South Carolina 



had humiliated it. Accordingly, Con- 
gress winked at the usurpation and 
made a state of the high-flying terri- 
tory. Then the courts followed, as 
they must. The political power had 
concluded, notwithstanding the revolu- 
tionary proceedings resulting in her 
birth, to admit Michigan as a state, 
and that foreclosed the judiciary : Scott 
vs. Jones's Lessee, 5 How. 343. But 
nothing in the action of either Congress 
or the courts amounts to an admission, 
or tends to prove, that the steps which 
resulted in the formation of the first 
Michigan constitution, were legal. It 
merely comes to this : having the right 
to reject, Congress deemed it expedient 
to recognise the territory as a state and 
admit it into the Union. This recogni- 
tion the courts were obliged to follow 
and imitate. The illegality had been 
condoned, and so cured, but it was 
nevertheless an illegality, and, there- 
fore, the case of Michigan is no pre- 
cedent to bind Congress in the next 
case. 

Another objection might be taken to 
the legality of the proceedings in Ten- 
nessee, namely, that, on the loosest 
construction of the first section of the 
Bill of Rights, it could only be a ma- 
jority of the people who would have the 
right contended for in the opinion, 
whereas there is no evidence that a 
majority of the people concurred in 
remodelling the constitution of 1835. 
A majority voted for the new constitu- 
tion, says the Chancellor, " in a majority 
of the counties, and in every county not 
held by the public enemies of the country." 
How does it appear from this, that the 
majority for the constitution was not 
really a minority of all the loyal people 
in the state? Such a vote as that de- 
scribed, backed by a sufficient military 
force, might pass very well as a step 
in the consummation of a revolution, 
but considered as a legal poll, it is 
hardly short of a farce. J. A. J. 



